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TO:  Members   of  the   Legislative   Finance   Committee 

FROM:  Teresa  Olcott  Cohea        /f^<^ 

Legislative   Fiscal  Analyst 

RE:  Financial  Impact  of  Recent  Workers'   Compensation  Decision 


BACKGROUND 

At  an  August,  1991  meeting,  the  President  of  the  State  Compensation 
Mutual  Insurance  Fund  (State  Fund)  informed  the  State  Fund  Board  of  the 
potential  financial  impacts  of  home  health  care  for  injured  workers  on  the  State 
Fund.  A  recent  Montana  Supreme  Court  decision  awarded  attorney's  fees  on 
the  benefits  payable  for  home  health  care.  The  State  Fund  estimated  that  the 
total  costs  of  the  individual  case  may  exceed  $3.0  million.  The  Legislative 
Finance  Committee  requested  that  the  State  Fund  President  attend  the 
November  15  meeting  to  discuss  these  impacts.  Following  is  a  brief  discussion 
of  the  decision  and  potential  impacts  on  the  State   Fund. 


HISTORY  OF  CASE 

The  Montana  Supreme  Court's  August  1,  1991  decision  (Hilbig  v.  Central 
Glass  Company  and  State  Compensation  Insurance  Fund)  relates  to  an  accident 
that  occurred  in  November  1983  to  a  worker  employed  by  a  firm  insured  by 
the  State  Fund.  As  a  result  of  falling  from  scaffolding,  the  worker  sustained 
severe  head  injuries.  The  State  Fund  found  that  he  was  permanently  totally 
disabled  and  began  paying  biweekly  benefits  in  1983.  However,  in  1985,  the 
worker  requested  the  State  Fund  convert  the  biweekly  benefits  to  a  lump  sum 
payment  to  enable  him  to  start  a  business.  When  the  State  fund  denied  this 
request,  the  worker  petitioned  the  Workers'  Compensation  Court  (WCC)  for  the 
lump  sum  and  added  a  request  that  the  State  Fund  pay  for  24-hour-a-day 
home  health  care  for  him.  In  1988,  the  WCC  denied  the  worker's  claim  for 
a  lump  sum  payment   but   awarded   home   health  care   costs  during   the   period 


December    18,    1986,    through    April    8,    1987,    stating    that    these    services    "are 
necessary   and   an  essential   component   of  claimant's   case." 

The  worker  appealed  this  decision  to  the  Montana  Supreme  Court,  which 
in  1989  upheld  the  denial  of  the  lump  sum  advance  but  remanded  the  case 
to  the  WCC  for  further  consideration  of  the  worker's  request  for  24-hour-a-day 
home  health  care.  In  January  1990,  the  WCC  ordered  the  State  Fund  to  pay: 
1)  the  worker's  wife  $7.50  an  hour  24  hours  a  day  for  home  health  care  from 
April  8,  1987,  forward  so  long  as  home  health  care  was  necessary';  and  2) 
health  club  membership  dues  for  the  disabled  worker.  [Since  1983,  the  injured 
worker  has  been  receiving  biweekly  payments  (currently  $92.24^/week)  and  will 
continue  to  receive  them  until  age  75,  reflecting  his  permanently  totally  disabled 
condition.      These   payments  were   not  an  issue  in  the   recent  court  decision.] 

In  September  1990,  the  worker  sought  a  writ  of  execution  from  the  WCC, 
alleging  that  the  State  Fund  was  paying  the  worker's  wife  substantially  less  than 
the  $65,700  per  year  for  home  health  care  awarded  under  the  court's  decision 
earlier  that  year.  The  WCC  issued  the  writ,  requiring  the  State  Fund  to  make 
these  payments. 

The  attorney  for  the  injured  worker  then  sought  payment  of  attorney's  fees 
from  the  State  Fund  in  an  amount  equal  to  40  percent  of:  a)  the  $65,700 
per  year  paid  to  the  worker's  wife  for  home  health  care;  and  b)  the  monthly 
dues  paid  to  the  health  club.  [This  payment  is  in  addition  to,  not  deducted 
from,  the  payments  made  to  the  worker,  the  worker's  wife,  and  the  health 
club.]  The  State  Fund  denied  these  payments,  claiming  that  the  benefits 
received  did  not  result  from  a  court  order  and,  therefore,  the  attorney  was  not 
entitled  to  an  award  of  fees.  On  August  1,  1991,  the  Montana  Supreme  Court 
ruled  against  the  State  Fund,  holding  that  the  attorney  is  entitled  to  fees  equal 
to  40  percent  of  the   home  health  care  and  health  club  membership  fees. 

Based  on  the  worker's  expected  life  span  (through  2021),  the  State  Fund 
calculates  that  the  total  costs  of  the  attorney  fees,  home  health  care,  and 
health  club  memberships  will  be  approximately  $3.02  million.  Of  this  amount, 
$913,000  will  be  for  attorney  fees.  The  attorney  will  receive  a  biweekly  check 
for  40  percent  of  the  value  of  the  home  health  care  and  health  club  dues  so 
long  as  these  benefits  are  paid. 


^  In  November  1988,  the  State  Fund  had  agreed  to  pay  24- 
hour-a-day  home  health  care  for  the  injured  worker.  In  March, 
1989,  it  agreed  to  pay  $7.50  per  hour  for  this  care.  The  WCC 
order   included  these   agreed-upon  benefits. 

^$277  per  week,  less  offsets  for  Social  Security  benefits 
and  subrogation  payments. 


The   $3.02  million  estimated  cost  of  this  case  does  nol  include: 

1)  the    biweekly    benefits    paid    to    the    injured    worker    (estimated    to    be 
$273,000  for  the   entire   benefit  period); 

2)  the  $25,718  in  legal  costs  the  State  Fund  has  incurred  in  this  case  to 
date; 

3)  the  $63,000  in  medical,  hospital,  and  drug  costs  paid  since  the  accident 
occurred   in    1983; 

4)  further   medical   expenses   he   may   incur;   or 

5)  inflationary  adjustments  in  the  home  health  care  payments  made  to  his 
wife.  State  Fund  staff  note  that  since  no  inflationary  adjustments  are  provided 
for  in  the  current  payment,  the  worker  may  petition  for  increased  payments  if 
the   average   cost   of  home   health   care   increases   in  future  years. 

State  Fund  staff  note,  however,  that  the  total  costs  of  the  case  may  be 
less,  since  there  is  a  subrogation  issue.  The  injured  worker  received  a  sizeable 
product  liabihty  settlement  from  the  scaffolding  company  that  supplied  the 
equipment  on  which  he  was  injured.  Some  of  the  proceeds  of  this  settlement 
may  be   applied   toward   the   State   Fund's   costs   related   to   the   injury. 


ISSUES   RAISED   BY  THE   CASE 

The    committee    may    wish    to    discuss    several    issues    raised    by    the    legal 
decisions  involving  this  accident: 

1)  what  is  the   State  Fund's  liability  concerning  home  health  care? 

2)  what   are   the    current   laws    and   practices    regarding   fees   for   attorneys 
involved  in  workers'  compensation  cases? 

3)  what    impact    will    this    liability    have    on    State    Fund    reserves    and 
premiums? 


Home   Health   Care 

Montana  statute  does  not  specifically  list  home  health  care  provided  by 
family  members  (also  called  domiciliary  care)  as  a  medical  benefit  compensated 
under  workers  compensation  plans.  However,  two  Montana  Supreme  Court 
decisions  in  the  mid-1980's  affirmed  that  this  type  of  care  is  a  medical  benefit 
subject   to   court   determination   and   award. 


In  1985,  the  Montana  Supreme  Court  upheld  a  1983  WCC  decision  that 
required  a  private  workers  compensation  insurer  to  pay  the  mother  of  an 
injured  worker  for  providing  care  at  home  for  the  worker  (Carlson  v.  Cain'). 
The  WCC  cited  a  1981  Virginia  case  that  used  a  five  factor  test  to  determine 
whether  home  health  services  should  be  compensated  by  an  insurer.  These 
factors  were: 

"(1)  The  employer  knows  of  the  employee's  need  for  medical  services  at  home  resulting  from  the 
industrial  injury;  (2)  the  preponderance  of  credible  medical  evidence  demonstrates  that  home  nursing  care 
is  necessary  as  a  result  of  the  accident,  and  describes  with  a  reasonable  degree  of  particularity  the 
nature  and  extent  of  duties  to  be  performed  by  family  members;  (3)  the  services  are  performed  under 
the  direction  of  a  physician;  (4)  the  services  rendered  are  of  the  type  normally  rendered  by  trained 
attendants  and  beyond  the  scope  of  normal  household  duties;  and  (S)  there  is  a  means  to  determine 
with    reasonable   certainty   the    approximate   value   of   the   services   performed." 

While  the  WCC  found  that  the  services  provided  by  the  injured  worker's 
mother  passed  this  test,  it  held  that  it  did  not  have  jurisdiction  to  determine 
the  value  of  the  home  health  services  and  that  the  Workers  Compensation 
Division  must  make  this  determination.  The  Supreme  Court  disagreed,  holding 
that  the  home  health  services  are  a  medical  benefit,  which  courts  have  a  right 
to   determine   and   award. 

In  a  1987  decision  (Larson  v.  Squires),  the  Supreme  Court  reaffirmed  the 
1985  Carlson  decision  that  home  health  care  provided  by  a  member  of  an 
injured  worker's  family  may  be  compensated  by  a  workers  compensation  insurer 
as  a  medical  benefit  and  reaffirmed  the  five-step  test  contained  in  the  Carlson 
decision.  In  the  Larson  case,  it  also  examined:  1)  whether  24-hour-a-day 
home  health  care  can  be  compensated;  and  b)  the  basis  for  setting  an  hourly 
rate  for  home  health  care.  The  Supreme  Court  disagreed  with  the  private 
insurer's  contention  that  the  family  member  (a  wife  in  this  case)  should  be 
compensated  only  for  the  actual  time  spent  caring  for  the  injured  worker.  It 
held  that  since  medical  evidence  showed  that  the  wife  must  be  available  to 
meet  the  injured  workers'  needs  during  the  entire  time  he  was  at  home  and 
awake,  she  should  be  paid  for  the  "time  during  which  ...she  is  available,  not 
just  the  time  spent  actually  helping  [the  injured  worker]."  The  Court  also 
found  that  cost  information  supplied  by  a  care  management  service  nurse 
supported  the   $7  per  hour  fee  awarded  to  the  wife  for  home  health  services. 

Concerned  by  the  potential  impact  on  the  state  workers'  compensation  fund 
of  these  two  decisions  concerning  private  insurers,  the  Workers  Compensation 
Division  requested  a  bill  in  the  1989  session  to  define  home  health  care  and 
limit  its  cost.  House  Bill  339  amended  Section  39-71-704  to  include  home 
health  care  as  a  medical  benefit.  However,  in  a  new  section  it  required  that 
the   care   provided   meet   certain  criteria: 

The  insurer  shall  pay  for  domiciliary  care  services  performed  by  a  member  of  the  claimant's  family, 
home   health  attendant,   or  other  provider  if: 


(a)  the  claimant  or  his  representative  makes  a  written  demand  to  the  insurei; 

(b)  the   care   is   needed   as   a   result  of  the   injury; 

(c)  the   care   is  performed   under  the   direction   of  a   physician;   and 

(d)  the   services   are   of  a    type   normally  performed   by  a    trained   attendant   and    "beyond   the    scope   of   normal 
household   duties". 

The  new  section  further  stated  that  home  health  care  payments  are  limited 
to  "actual,  reasonable,  and  necessary  charges  incurred,  subject  to  a  maximum 
limit  of  $1,500  per   month." 

When  an  amendment  in  the  House  Labor  Committee  struck  the  $1,500 
per  month  limit,  the  Division  requested  that  House  Bill  339  be  tabled.  The 
bill  died  in  the  Senate  Labor  and  Industry  Committee.  Under  current  law, 
there  are  no  statutory  limits  on  home   health  care  costs. 

In  the  Hilbig  case,  the  court-awarded  home  health  costs  total  $5,400  per 
month.  As  noted  above,  this  award  could  be  increased  by  subsequent 
inflationary  adjustments. 

State  Fund  staff  notes  that  at  present  the  Hilbig  case  is  the  only  one  in 
which  the  agency  is  paying  for  24-hour-a-day,  long-term  home  health  care.  In 
other  cases,  it  has  paid  for  home  health  care  only  for  a  limited  number  of 
hours  or  for  a  limited  period  of  time.  However,  as  a  result  of  recent  court 
cases  and  the  increasing  survival  rate  of  head  injury  victims,  there  may  be  a 
growing  number  of  cases.  State  Fund  staff  is  currently  re-examining  all  head 
injury  cases  to  determine  whether  reserving  for  future  costs  in  these  cases 
should  be  increased.  It  also  notes  that  home  health  care  requests  may  result 
from  any  severely  disabling   injury. 


Attorneys'   Fees 

Workers'  compensation  attorney  fees  are  based  on  the  law  in  place  when 
the  worker's  injury  occurred.      The   1983  statutes  allowed: 

...a  reasonable  attorney's  fee  as  established  by  the  division  or  the  worker's  compensation  judge  if  the 
case  has  gone  to  a  hearing,  based  solely  upon  the  difference  between  the  amount  settled  for  or  awarded 
and   the  amount   rendered  or  paid,  may  be  awarded   in  addition   to   the   amount  of  compensation. 

The  Workers'  Compensation  Division  rules  in  effect  in  1983  allowed  fees 
equal  to  25  percent  of  benefits  if  the  case  has  not  gone  to  hearing,  33 
percent  of  benefits  resulting  from  a  decision  of  the  Workers'  Compensation 
Court,  and  40  percent  of  benefits  received  based  on  a  Montana  Supreme  Court 
order.  A  1985  Montana  Supreme  Court  decision  affirmed  these  percentages  as 
appropriate  for  insurers'  payments  of  attorney  fees  in  workers'  compensation 
cases.  These  fees  were  in  addition  to,  not  deducted  from,  the  benefits  paid 
to  the   injured  worker. 


In  amendments  passed  by  the  1985  and  1987  legislatures,  the  fees  for 
attorneys  in  workers  compensation  cases  were  limited  in  several  ways.  Under 
current  law,  the  court  may  award  attorney  fees  only  if  it  determines  that  "the 
insurers'  action  in  denying  liability  or  terminating  benefits  was  unreasonable". 
The  attorney's  fees  assessed  against  the  State  Fund  or  private  insurers  may  no 
longer  be  based  on  a  percentage  contingency  fee.  Instead,  the  judge  must  base 
attorney  fees  "exclusively  on  the  time  spent  by  the  attorney...on  the  issues 
brought  to  hearing"  and  the  "the  hourly  rate  applied  to  the  time  spent  must 
be  based  on  the  customary  and  current  hourly  rate  for  legal  work  performed 
in  this  state...."  While  an  injured  worker  may  enter  into  a  contingency  fee 
arrangement  with  an  attorney,  any  hourly  fees  the  court  orders  the  State  Fund 
or  private  insurer  to  pay  must  be  deducted  from  the  contingency  fee  paid  by 
the   injured  worker. 

Thus,  in  cases  involving  accidents  that  happened  after  July  1,  1987,  courts 
caimot  award  attorneys  a  percentage  of  all  future  benefits,  as  was  awarded  in 
the  Hilbig  case. 


Impact  on   Future   Reserves 

To  date,  the  Hilbig  Supreme  Court  decision  has  had  no  impact  on  the 
State  Fund's  reserving  policies  for  two  reasons:  1)  continuous  home  health  care 
has  been  awarded  in  this  case  only;  and  2)  the  attorney  fees  awarded  in  the 
case  were  based  on  statutes  that  have  been  extensively  amended.  However, 
State  Fund  workers  are  reevaluating  existing  head  injury  cases  to  determine  the 
potential  impact  of  home  health  care  on  the  State  Fund.  Staff  also  believe 
that  the  number  of  workers  claiming  continuous  home  health  care  may  grow 
as  a  result  of  the  Larson  and  Hilbig  decisions  and  medical  advances  that 
increase   the   survival   rates   in   head   injury   cases. 
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